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INTRODUCTION
The fiftieth anniversary of Gideon v. Wainwright 1 renewed debates regarding the absence of a right to counsel in civil cases.
2 Just a few years earlier, the Supreme Court's decision in Turner v. Rogers reaffirmed the Court's divergent approaches to the appointment of criminal and civil counsel. 3 Although the Court had previously indicated that the criminal defendant's liberty interest was the key factor animating the right to counsel, 4 when faced with a civil litigant presenting a liberty interest, the majority shifted course and ruled that there would still be no bright-line guarantee of counsel in civil cases. 5 The decision to back away from physical liberty as the litmus test presents an opportunity to consider more carefully the values that do and should animate the appointment of counsel. 3. Turner v. Rogers, 131 S. Ct. 2507, 2516 (2011) . This Article uses the term "criminal counsel" to refer to attorneys representing criminal defendants and the term "civil counsel" to refer to attorneys for plaintiffs and defendants in civil matters. For a discussion of the importance of counsel representing civil plaintiffs, see infra pp. 934-36.
4. Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 25 (1981) (" [I] t is the defendant's interest in personal freedom, and not simply the special Sixth and Fourteenth Amendments right to counsel in criminal cases, which triggers the right to appointed counsel . . . ."); Scott v. Illinois, 440 U.S. 367, 373 (1979) ("[A]ctual imprisonment is a penalty different in kind . . . and warrants adoption of actual imprisonment as the line defining the constitutional right to appointment of counsel.").
5. The Turner majority highlighted several factors that influenced its decision. Turner, 131 S. Ct. at 2517-19. It included three factors previously laid out in Mathews v. Eldridge, 424 U.S. 319 (1976) , as determinative of the procedural safeguards fundamental fairness generally requires: "(1) [T] he nature of the private interest that will be affected, (2) the comparative risk of an erroneous deprivation of that interest with and without additional or substitute procedural safeguards, and (3) the nature and magnitude of any countervailing interest in not providing additional or substitute procedural requirement [s] ." Turner, 131 S. Ct. at 2517-18 (quoting Mathews, 424 U.S. at 335) (internal quotation marks omitted). The Turner majority also emphasized three new factors: (1) the complexity of the proceeding, 131 S. Ct. at 2519 (asserting that the "question [at issue] . . . in many . . . cases is sufficiently straightforward to warrant determination prior to providing a defendant with counsel") (punctuation omitted); (2) the identity of the opposing party and the absence of opposing counsel-two factors which ought to be distinguished, see infra Part III, but which the Turner majority blended, 131 S. Ct. at 2519 (" [T] he person opposing the defendant at the hearing is not the government represented by counsel but the custodial parent unrepresented by counsel.") (punctuation omitted); and (3) the availability of "substitute procedural safeguards" that could meet due process requirements in lieu of appointed counsel, id. (quoting Mathews, 424 U.S. at 335). For critiques of the Court's application of these factors, see sources cited infra notes 91-93. This Article examines the relative importance assigned to civil and criminal counsel and asks whether this assignment appropriately reflects the role of counsel in a system of justice. Although it reviews the constitutional law framework as background, this Article does not propose an extension of the doctrine or articulate a new theory of interpretation. Neither does it advocate specific law reform. This Article, instead, offers a critique of the terms of the debate. In particular, it critiques two elements.
First, it suggests that civil Gideon advocates and criminal justice scholars should consider the collateral consequences of civil judgments. Courts and scholars have recently begun to recognize the significance of collateral consequences of criminal convictions. This Article highlights that civil judgments, too, result in far-reaching collateral consequences. These consequences should be considered in any comparison of the interests that civil and criminal lawyers protect.
Second, it argues that the prioritization of criminal over civil counsel reflects a mistaken view of lawyers' primary role as a shield against government power. Lawyers also serve a vital role in checking the power of private actors. While previous scholarship has argued for and against a right to appointed civil counsel, 6 most have agreed that the appointment of counsel depends on the weight of the private interests at stake, 7 and a focal point of the discussion has been the comparative value of the private interests. 8 This Article, however, shifts the emphasis from the private interests at stake to the presence of an adversary with the potential for abuse of power. The doctrine on the appointment of counsel reflects not only what kinds of private interests we value but also concern with regard to the dangers posed by one adversary in particular: the State. The prioritization of criminal counsel reflects a judgment that the State is the primary adversary that people face and that the State's role in people's lives is primarily as an adversary. Within this framework, the most noble, important work a lawyer can do is ward off the intrusions of the government.
Yet this Article will argue that lawyers serve an equal, if not greater, societal role protecting people against private actors. The emphasis on government power, and the prioritization of lawyers protecting against the State, neglects the significance of private power and the ways in which lawyers guard against its abuse. Private actors control access to essential goods and services as well as information and communication mechanisms that facilitate participation in democratic society. 9 Private entities have also taken over aspects of the criminal justice system, including policing and incarceration. 10 The power of these private actors, like the power of government actors, is subject to abuse when left unchecked. As private actors' control over civil society grows, 11 lawyers serve an increasingly vital role in checking private power.
This Article proceeds as follows. Part I lays out the landscape of federal constitutional rights governing appointment of counsel. It explains how the rights for criminal defendants and civil litigants developed along different tracks, with the former defined by rules and the latter left to discretionary standards. In the criminal context, appointment of counsel depends on the nature and stage of proceedings. While nuanced, the rule provides a definite trigger for appointment. In contrast, in the civil context, appointment of counsel depends on a case-by-case assessment of costs and benefits. While criminal counsel has been recognized as a necessity of a functioning and legitimate justice system, civil counsel is treated as an added benefit to be provided if a legislature or court is so inclined. 12 After excavating the 12. This Article focuses on rights recognized under the United States Constitution. Some state courts and legislatures have recognized and created more expansive rights doctrinal underpinnings of the right to counsel, this Article sets them aside. It takes a step back from discussions of the right to counsel and explores the role that counsel serves. The main of this Article examines and critiques the values that underlie the prioritization of criminal over civil counsel. 13 The comparative weight of the private interests at stake in criminal and civil proceedings is the most common rationale for the difference in treatment. Part II therefore compares these private interests. While recognizing that the importance of life and liberty is difficult to overstate, Part II.A builds on previous work that questions the categorical prioritization of physical liberty over all interests at stake in civil proceedings.
This Article then deepens the comparative analysis of private interests by introducing new research on collateral consequences, which previous discussions of civil counsel have not considered. Growing research suggests that the civil collateral consequences of criminal convictions-such as exclusions from housing and employment-have been increasing in number and scope and that the impact of such collateral consequences may have eclipsed that of incarceration.
14 Even the Supreme Court has taken note of this phenomenon and of attorneys' expanding obligations to advise accordingly. The recognition of civil collateral consequences has interesting implications for discussions of the role of civil counsel. First, to the extent that there is increasing recognition of the importance of counsel's assistance in dealing with civil consequences collateral to criminal proceedings, it raises the question of whether counsel's assistance is equally important in proceedings that address these interests directly. That is, if persons need lawyers to negotiate the immigration, emunder state constitutions, statutes, and court rules, so a litigant may have a broader right to counsel depending on where he or she is located. 13. See Engler, supra note 2, at 52 ("The right to appointed counsel must reflect our societal values, rights, and interests. The proper response to scarcity is not to draw artificial lines based on unstated value systems such as a presumption that a criminal case is always more important than a custody or eviction case, but to have an explicit conversation as to which types of issues or interests are most important and why, paired with careful analysis of what levels of intervention are necessary to protect those interests."); John Griffiths, Ideology in Criminal Procedure or a Third "Model" of the Criminal Process, 79 YALE L.J. 359, 359-60 (1970) ("American thought about criminal procedure is confined within a prevailing ideology . . . [but analysis will] illustrate that our present assumptions are not the inevitable truths they often seem to be.") (footnote omitted).
14. See infra notes 152-64, 184-85 and accompanying text.
ployment, or housing consequences of criminal convictions, might they need lawyers in immigration, employment or housing proceedings? Second, and even more significantly, not only criminal convictions but also civil judgments result in collateral consequences. Empirical evidence suggests that civil judgments result in economic exclusion and social stigma with far-reaching effects. Further research would be needed to make a comparative assessment of the collateral consequences of criminal and civil proceedings. In any case, the recent emphasis on collateral consequences at least partially undercuts the assumption that criminal and civil cases are categorically different. Part III suggests that a crucial factor animating the prioritization of criminal over civil counsel is a concern with checking State power. An imbalance of power between adversaries can undermine the functionality and legitimacy of the adversarial system, and in a criminal proceeding, the adversary of the individual is the State. There are two ways to interpret the danger posed by the State in this context. First, pitting a prosecuting attorney against an unrepresented layperson necessarily creates an imbalance. Yet lawyers are routinely pitted against unrepresented laypersons in civil litigation as well; the fact that the government adversary is represented does not sufficiently distinguish it from a private adversary. A second interpretation appears more robust: the concern with counter-balancing government power reflects a political view that such power poses unique dangers. Part III concludes that the prioritization of criminal over civil counsel reflects a view of lawyers as primarily defenders against government power.
Part IV, however, challenges the accuracy of this perspective and the wisdom of the prioritization. While lawyers are indeed needed to check government power, disproportionate emphasis on this function creates an incomplete portrait. It neglects other vital functions that lawyers serve, namely that of checking the power of private actors. Part IV.A highlights dynamics between private adversaries, showing that imbalances of power are not confined to interactions with the State. On the contrary, patterns of unequal relationships between private parties abound. As private entities increasingly take over public functions, the scope of their power grows. So does the need for lawyers to check that power. Part IV.B calls attention to the potential function of the State as more than a prosecutor: the State can also serve to provide protection and support that private individuals cannot obtain on their own in civil society. The State can regulate power imbalances that would otherwise exist between private parties, and lawyers can play a crucial role in enforcing such regulation.
Part V suggests that more attention should be devoted to this role. Lawyers serve to balance inequalities of power not only between the people and the State but also between the people and other private actors. Devaluation of the importance of counsel in civil cases undercuts the role of lawyers who check private power. Part V emphasizes lawyers' participation in affirmative litigation as one means of checking abuses of power and concludes with a modest recommendation to broaden the impact of such work.
I. DIVERGENT DOCTRINE ON CRIMINAL AND CIVIL COUNSEL
As is mentioned regularly in popular culture, criminal defendants unable to afford counsel will be provided with counsel at the expense of the State. 15 This principle was first confirmed with respect to federal defendants in Johnson v. Zerbst 16 and then with respect to state defendants in the now-famous case of Gideon v. Wainright. 17 In broad language, the Supreme Court has explained that "[t]he right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel,"
18 and "reason and reflection require us to recognize that in our adversary system of criminal justice" the necessity of counsel for a "fair trial" is "an obvious truth."
19 This commitment to the necessity of criminal defense counsel is a brightline rule that applies even if the jail time is as short as one day.
20
With respect to counsel for civil litigants, however, the Supreme Court has expressed far more ambivalence. 21 It is not that counsel may never be appointed in civil cases but that, in federal constitutional jurisprudence, there is a presumption against appointment, and overcoming that presumption depends on a case-by-case balancing of costs and benefits. While the provision of counsel in criminal matters is governed by bright-line rules, in civil cases it is left to discretionary standards, if it is addressed at all. 
A. Counsel for Criminal Defendants
In criminal cases, the cost-benefit approach to appointment of counsel was considered but ultimately rejected. In 1932, the Supreme Court in Powell v. Alabama 22 found a need for the appointment of counsel based on the particular facts of the case. 23 The Court ruled that "in a capital case, where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble mindedness, illiteracy, or the like," 24 appointment of counsel is a "necessary requisite of due process of law." 25 Six years later, in Johnson v. Zerbst, 26 the Court moved towards a bright-line approach, ruling that, pursuant to the dictates of the Sixth Amendment, counsel must be appointed in federal cases without any case-specific inquiry.
27 Noting that Mr. Johnson "conducted his defence [sic] about as well as the average layman usually does in cases of a similar nature," 28 the Court determined that the Sixth Amendment "embodies a realistic recognition of the obvious truth that the average defendant does not have the professional legal skill to protect himself when brought before a tribunal with power to take his life or liberty, wherein the prosecution is presented by experienced and learned counsel." 29 The Court concluded that a federal court cannot "deprive an accused [defendant] of his life or liberty unless he has or waives the assistance of counsel."
30
Just four years later, however, in Betts v. Brady, 31 the Court ruled that the Due Process Clause of the Fourteenth Amendment does not always mandate a bright-line rule for the appointment of counsel.
32
Mr. Betts had been indicted for robbery, and when he requested appointment of counsel, the trial judge denied the request because the case did not involve rape or murder. 33 The Supreme Court ruled that the Sixth Amendment applies only in federal courts, 34 and, while the deprivation of counsel could be found to constitute a due process violation on a case-by-case basis, 35 necessarily required of the states. 36 To hold otherwise, the majority reasoned, "would be to impose . . . a requirement without distinction between criminal charges of different magnitude or in respect of courts of varying jurisdiction." 37 The majority explained, "The question we are now to decide is whether due process of law demands that in every criminal case, whatever the circumstances, a State must furnish counsel to an indigent defendant. Is the furnishing of counsel in all cases whatever dictated by natural, inherent, and fundamental principles of fairness?" 38 The majority decided that it is not.
39
Even the dissenting opinion shrank from professing an absolute rule. 40 Although it urged a different result, it grounded its conclusion in the particular facts of the case. 41 It highlighted that the petitioner was "a farm hand" 42 and "a man of little education," 43 who faced charges of a serious crime. 44 Though his dissent included broader language, 45 Justice Black specified that he reached his conclusion "in view of the nature of the offense and the circumstances of his [ at 474 (Black, J., dissenting) ("To hold that the petitioner had a constitutional right to counsel in this case does not require us to say that no trial for any offense, or in any court, can be fairly conducted and justice accorded a defendant who is not represented by counsel. This case can be determined by a resolution of a narrower question: whether in view of the nature of the offense and the circumstances of his trial and conviction, this petitioner was denied the procedural protection which is his right under the Federal Constitution. I think he was.") (internal quotation marks omitted Gideon "conducted his defense about as well as could be expected from a layman"); see also id. at 351 (Harlan, J., concurring) ("The Court process rights had been violated because the aid of counsel is "fundamental" to a "fair trial." 50 The Court held that the fairness and due process principles of the Fourteenth Amendment incorporated the protections of the Sixth Amendment, 51 and the bright-line guarantee of appointed counsel did apply to the states. 52 Betts v. Brady was overruled. 53 Following Gideon, the approach to appointment of counsel became more like that with which the public is familiar today: a bright-line guarantee.
54
The rule governing the right to counsel operates with an automatic trigger, 55 and applies regardless of costs and other factors. 56 The appointment does not turn on judicial discretion or an assessment of the underlying facts of the particular case. The merits of potential defenses will not be considered. Neither will the expense of the appointment, nor the individual defendant's capacity to represent himself or herself pro se. The criminal defendant's right to counsel has an "absolute" value in the sense that it necessarily outweighs any value on the opposite side of the ledger.
has come to recognize . . . that the mere existence of a serious criminal charge constituted in itself special circumstances requiring the services of counsel at trial.").
50 
B. Counsel for Civil Litigants
In civil matters there is no federal constitutional guarantee of appointed counsel. 57 There is only a right to judicial consideration of such appointment on an individualized, case-by-case basis. 58 This approach reflects the relatively lower status the Court has accorded to civil counsel.
The Supreme Court addressed the question of appointment of counsel for civil litigants two decades after Gideon. 59 In Lassiter v.
Department of Social Services of Durham County,
60 the state of North Carolina had threatened to permanently terminate a mother's parental rights but appointed no attorney to represent her at the proceeding where the decision would be made. 61 The mother was left to defend herself, and the sufficiency of her mothering, on her own. 62 Ms. Lassiter lost the case, along with all ties to her child. 63 On appeal, Ms. Lassiter's advocates challenged the termination in the absence of counsel, presenting procedural due process arguments grounded in the Fourteenth Amendment. 64 The majority of the Court was not convinced. 65 In analyzing the right to counsel, the Lassiter majority did not apply 69 Decided five years before Lassiter, Mathews had ruled that a person receiving social security disability payments was not entitled to an evidentiary hearing prior to termination of payments. 70 The majority in Mathews had determined that "the benefit of an additional safeguard to the individual affected . . . and to society in terms of increased assurance that the action is just, may be outweighed by the cost." 71 Unlike Gideon and related authority, which were based in broad principles of fundamental rights in an adversary system, 72 Mathews approached due process as a balance between private interests and those of governmental institutions. 73 The Mathews decision set forth the following three factors to determine the level of process due before the deprivation of a private interest:
First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.
74
The Lassiter majority applied these Mathews factors but added a new twist. 75 In considering the first factor, Lassiter acknowledged the "unique" 76 importance of a "parent's desire for and right to 'the companionship, care, custody, and management of his or her children. ' " 77 Nonetheless, the majority ruled that the significance of that interest did not match the criminal defendant's interest in physical liberty, and the Court added the absence of a threat to physical liberty as a fourth factor, which weighed against the appointment of counsel.
78
The Court described physical liberty as an exception that translates the right to counsel into the right to appointed counsel. 79 While due process might require lower courts to appoint counsel in some parental termination proceedings on a case-by-case basis, there was to be no absolute right.
After Lassiter, lower courts recognized physical liberty as the line in the sand. 80 The Lassiter decision underscored that physical liberty was exceptional and suggested that no other interest would justify the appointment of counsel. Some advocates therefore abandoned federal constitutional arguments, turning instead to state constitutions or state legislatures for recognition of a right to appointed counsel in civil cases. 81 Others accepted the physical liberty distinction of Lassiter but used it affirmatively, drawing attention to civil cases with a physical liberty interest at stake.
82
This latter argument was tested in the Supreme Court in 2011.
83
Turner v. Rogers involved a father ordered to pay child support and then found guilty of civil contempt after he failed to pay. 84 The lower court sentenced Mr. Turner to a jail term of one year. 85 On appeal from the contempt order, he argued that the denial of appointed counsel at the contempt hearing violated his right to due process.
86
The majority ruled in his favor, but not on the grounds some advocates had hoped. 87 In spite of the liberty interest at stake, Turner served this one-year term in its entirety, and that was only the latest in a string of six civil contempt findings due to failures to pay the same child support order. Id. at 2513-14. Three of the previous orders resulted in prison sentences, two for several days each because he was released after paying, and another for six months, which he served in full. Id. By the time the Supreme Court issued its decision related to his additional, one-year incarceration, Mr. Turner had been found guilty of civil contempt a seventh time, had served an additional six months in prison, and was scheduled to appear for an eighth contempt hearing. Id. at 2515.
86. See id. at 2514. 87. Id. at 2512.
issue any bright-line rule for the appointment of counsel in civil cases. 88 The decision interpreted Lassiter not as mandating appointment of counsel where liberty is at stake, but merely indicating that the absence of a liberty interest creates a presumption against appointment. 89 The Turner majority also injected the analysis of the right to civil counsel with new considerations, all of which, it concluded, weighed against a bright-line rule 90 : (1) the question at issue was "sufficiently straightforward to warrant determination prior to providing a defendant with counsel"; 91 (2) the "person opposing the defendant at the hearing [wa]s not the government represented by counsel but the custodial parent unrepresented by counsel"; 92 and (3) "substitute procedural safeguards" were available to meet due process requirements. 93 The majority explained that its holding, denying a bright-line right to counsel to civil litigants facing imprisonment, was limited by application of these factors.
94
Despite its refusal to recognize any guaranteed right to civil counsel, the majority reversed the decision below because insufficient "procedural safeguards" had been made available to Mr. Turner. 95 The decision suggested that safeguards might have included: notice that ability to pay is a major focus of the contempt proceeding; a form to elicit relevant financial information; an opportunity to respond to questions about his financial status; an express finding by the court that the defendant has the ability to pay; or assistance of a "neutral social worker" or other appropriate layperson. 96 Here, the family court order pursuant to which Mr. Turner was incarcerated failed 88 even to articulate whether he was able to pay, a basic prerequisite to a contempt finding.
97
The Supreme Court's reversal was based not on a broad right to counsel when liberty is at stake but on the particular inadequacies of the lower court's findings. 98 Not one of the nine Justices voted to recognize a bright-line right to civil counsel. 99 Turner downplayed not only the importance of physical liberty 100 but, even more, the necessity of civil counsel.
101

C. Constitutional Mandate
One might argue that the divergence in approaches to civil and criminal counsel flows from the plain language of the U.S. Constitution. Civil cases regarding the right to counsel are analyzed with the balancing test of Mathews v. Eldridge 102 because the Fourteenth Amendment has been interpreted as the only available Constitutional hook for civil litigants, while criminal defendants avoid such weighing of costs and benefits because they enjoy the clearer guarantee of the Sixth Amendment. This argument appears plausible at first blush.
The Sixth Amendment provides:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence [sic] .
103
This language refers explicitly to criminal prosecutions. The text confers no right to civil parties. Yet this argument overlooks an important part of how the right to counsel has developed. The right to counsel for criminal defendants, too, is dependent on and limited by the Fourteenth Amendment. 105 The authority for applying the Sixth Amendment to the states depends on the Fourteenth Amendment and a determination of the fundamental liberties included therein. 106 To make the guarantee apply equally to the states as to the federal government, a determination had to be made that it was required by due process.
107
The reliance on the Fourteenth Amendment is especially clear for criminal defendants' right to appointed counsel. 108 There is no question that the language of the Sixth Amendment guarantees some form of a right to counsel. 109 Yet to make that promise an affirmative obligation, which requires the government not only to permit defendants to hire counsel but also to provide it for those unable to do so, involves something more. The Court chose to find something more.
The Supreme Court's decision in Gideon v. Wainright was grounded in a broad view of the role of counsel as essential to an adversarial system of justice. 110 No consideration was given to the possibility of counsel in civil proceedings, so the Court did not distinguish between criminal and civil contexts. However, the foundation of Gideon applies equally to both. The decision emphasized the "fundamental nature of the right to counsel" and that "reason and reflection" demonstrate the necessity of appointment of lawyers in an adversary system where the other side is represented.
111
D. Bright-Line Rules or Discretionary Standards
As the foregoing review of constitutional doctrine has shown, the criminal defendant's access to counsel has been governed by a set of bright-line rules, while the civil litigant's access to counsel has depended on weighing costs and benefits. The method of analysis that the Court has applied when considering the right to counsel for civil litigants presumes that a bright-line guarantee is not even an option. 112 Balancing tests are useful in providing flexibility, but brightline rules serve other social goals, such as ensuring certainty and constraining the whims and biases of individual actors.
113 These factors do not explain why we ought to take one approach to appointment of criminal counsel and another to appointment of civil counsel. 114 
II. COMPARING PRIVATE INTERESTS AND INCLUDING COLLATERAL CONSEQUENCES
The traditional rationale for the categorical distinction between criminal and civil cases is the private interests at stake for the criminal defendant. 115 The criminal charge presents the possibility of a loss of extraordinary social value, specifically the loss of life or physical liberty.
116 This Part will consider whether the interests at stake for criminal defendants are categorically of higher value than the inter- 1688-89 (1976) . Some commentators would argue that certain rights are too important to be subjected to cost-benefit analysis because, by definition, their sacrifice fundamentally threatens the very fabric of and reason for maintaining a functioning society. See Markowitz supra note 7, at 1351, 1354 (suggesting that Mathews-style balancing is "intuitively appealing" but noting that rights of criminal defendants require static rules). This approach, however, begs the question of what value the interests have and assumes that the benefits of protecting the interests necessarily exceed any costs. See MICHAEL J. SANDEL, DEMOCRACY'S DISCONTENT 39-47 (1996) (describing the view of constitutional rights as trump cards).
114. One might argue that arbitrariness raises special constitutional problems in the criminal context, but this depends on the presumption of privileging certain constitutional values and does not answer the deeper question. With respect to the issue of bias, despite the common assumption, there is no evidence that judges are biased against criminal defendants any more than against poor people generally. See Marc Galanter, Afterword: Explaining Litigation, 9 LAW & SOC'Y REV. 347, 347-48 (1975) (highlighting how certain classes of civil parties are "repeat players" who benefit from regular interactions with the courts, while "one-shotters" who interact with the courts on an episodic basis are disadvantaged). Compare, e.g., Markowitz, supra note 7, at 1354 ("We are concerned that we cannot trust courts . . . to strike an optimum balance because of two types of bias: bias against politically disfavored criminal defendants and bias in favor of criminal justice actors (prosecutors and police) who are regular collaborators with the court in the administration of justice."), ests of civil litigants. 117 Although this comparison has been touched upon by other authors, this Article will inject into the discussion fresh insights drawn from research regarding collateral consequences of criminal and civil proceedings. 118 It will suggest that this new research gives us reason to question the prioritization of criminal counsel.
A. Liberty
A criminal conviction could result in a defendant's loss of physical liberty or even his or her life. Scholars of constitutional law and ethics often quite reasonably presume that their readers will agree on the significance of this loss, and they rely on it without belaboring the point. 119 Because this Article questions the prioritization of counsel for criminal defendants, and may appear to question the primacy of the liberty interests such counsel protect, it is necessary first to consider carefully why one might safely assume the importance of the liberty interests at stake in a criminal trial. This brief discussion will not attempt to do justice to the philosophical, religious, or political treatments of life and liberty, but merely to inform the discussion that follows with a reminder of the gravity of the subject at issue.
A person's interest in his or her life is indeed substantial. Most societies consider life to be sacred. 120 Its loss is unique and not correctable if an error is made. 121 Many prominent scholars and activists have pushed for the complete abolition of the death penalty. 122 The Supreme Court first recognized a right to appointed counsel in a capital case, perhaps in part because of an appreciation that the stakes for the defendant were profound. 123 Because death is a very uncommon punishment, however, it has not been the primary consideration in most discussions of the right to counsel. Most scholars believe that the right should extend beyond capital charges. 124 The infrequency of capital punishment prevents it from explaining the need for counsel in the vast majority of cases. The remainder of this Subpart will therefore focus on the interest more often at stake: the loss of liberty occasioned by incarceration.
The importance of a loss of physical liberty is undeniable. 125 Incarceration necessarily involves a physical intrusion and loss of privacy. 126 It includes a loss of independence, autonomy, and dignity. 127 It occasions, though not a complete loss of life, a loss of some portion of a life; it sacrifices the opportunity to choose where and how to occupy one's days for all the time in prison. 128 Additionally, given the conditions of many prisons, exposure to physical and mental harms can fairly be recognized as likely consequences of incarceration.
129
Yet the loss of liberty provides no clear distinction between criminal and civil cases. In immigrant removal, civil commitment, and civil contempt proceedings, a loss of physical liberty is also at stake. Hearings regarding revocation of parole or probation violations, too, are classified as civil, though if the individual loses, she will go to prison. 130 Even the Supreme Court has recognized that the civilcriminal dichotomy is an unreliable indicator of whether liberty is at stake.
131
Setting aside the doctrinal inconsistency in the application of the liberty rationale for the appointment of counsel, the rationale suffers from deeper problems. As weighty as the loss of physical liberty may be, it is not self-evident that this interest is more significant than all other interests at risk in adversary proceedings. Missing out on years 124 of a person's ordinary life is undeniably significant. Yet the right to counsel attaches for crimes with a jail sentence as short as one day. 132 Therefore, to justify the contrast of this absolute right with the caseby-case approach in civil matters, one must show that there is something about freedom from incarceration that is qualitatively different and necessarily more significant than all other interests.
A large literature disputes that this is possible. 133 The American Bar Association in 2006 adopted a resolution advocating the appointment of counsel in civil matters where "basic human needs" are at stake. 134 The resolution defined basic human needs to include five categories: shelter, sustenance, safety, health, and child custody. 135 It is difficult to deny that these needs are compelling. Can we categorically determine that physical liberty is more important than all of them?
Let us examine more closely the example of shelter. 136 A home can be a place of safety and security, a retreat from the dangers and pry- ing eyes of public spaces. 137 Home can be, and is in the minds of many, a place to go at the end of the day, where you know your neighbors and they know you. Important feminist work has challenged the public-private dichotomy and revealed that, given the prevalence of domestic violence and child abuse, home is not actually safe for all. 138 Yet home continues to be a place where people spend years of their lives, build memories, and come to define their sense of being.
139 For many families, the home is their largest financial investment, as well as a symbol of the life they have spent working towards that investment, or one that they hope to build in the future.
140
The loss of a home is a significant displacement. Evictions often lead to homelessness, 141 which means sleeping on public streets or in homeless shelters, both of which are likely to expose persons to physical and mental harms comparable to those experienced in prison, namely physical and sexual assault, illness, and unsanitary conditions. 142 Research also demonstrates that homeless persons face particular challenges in building and maintaining social and professional networks.
143
Another of the "basic human needs" identified by the American Bar Association is parental rights. 144 Of supreme importance to al- most any parent is the relationship with his or her child.
145 A termination proceeding threatens to end a parent's legal and experienced relationship with the child. 146 If termination occurs, the result is permanent and irrevocable. The result can remove a fundamental piece of the parent's identity and deprive him or her of a lifetime of experiences with the child.
147
Shelter and custody are just two of the interests identified by the ABA as important enough to necessitate the protection of counsel. This Article does not adopt the ABA Resolution as the only or best formulation of the interests that should animate the appointment of counsel.
148 Yet this formulation demonstrates that important interests are devalued when criminal counsel is prioritized over civil counsel.
Not only does the prioritization of criminal counsel implicitly value liberty over all other interests, but, moreover, it implies a limited definition of liberty. 149 In deportation proceedings, the outcome can deprive an immigrant of the freedom to pursue life in the United States. 150 After an eviction proceeding, one can lose access to one's home and be left without a private place to raise one's family. 151 To define the deprivation of liberty as incarceration, but not eviction or deportation, is to assume the priority this Article seeks to evaluate.
B. Collateral Consequences & Stigma
Advocates of a right to civil counsel have focused primarily on the weight of the interests at stake in civil proceedings. This Article will suggest that private interests are only half of the story. But first it fleshes out the comparative analysis by highlighting private interests that have not previously informed the discussion: collateral conse- 152 Explorations of the role of defense counsel in mitigating collateral consequences offer interesting lessons for civil cases, which this Part will address. Stigma is not generally recognized as a formal collateral consequence but is indeed a significant consequence of criminal conviction and will therefore be considered as well. A comparison of the stigma of criminal and civil judgments is overdue.
Collateral Consequences
Commentators use the term "collateral consequences" to refer to negative civil consequences that follow a criminal conviction.
153 These include consequences for employment, housing, education, parental rights, immigration status, and other civil rights and benefits. Collateral consequences have expanded significantly in recent decades.
154
As Alexandra Natapoff has highlighted, while a misdemeanor conviction can result in a maximum jail term of one year or less, the collateral consequences of such a conviction can follow a person for a lifetime. 155 On the aggregate level, the collateral consequences of misdemeanor convictions exclude vast numbers of people, disproportionately poor people of color, from civil society.
156 Jenny Roberts has suggested that "collateral consequences often overshadow the direct penal sentences in criminal cases."
157 Given the size of the affected population, the long duration, and the breadth of the social and economic exclusion imposed, the significance of collateral consequences may have eclipsed that of incarceration.
Given the "scope, severity, and ubiquity" 158 of collateral consequences, John King has argued that counsel should be appointed in criminal cases regardless of whether incarceration is at stake.
159
Even the Supreme Court, while not embracing a right to counsel based on collateral consequences, has recognized the role of counsel in advising persons facing collateral consequences. In Padilla v. Ken tucky, 160 the Court ruled that misadvising a client regarding nearcertain immigration consequences of a plea constituted deficient performance of counsel. 161 The question of appointment was not before the Court, but some scholars have suggested that the decision supports extension of the right to counsel to the context of pleas.
162 Notably, the function that counsel was expected to serve in that particular plea context was to provide advice and counsel on civil collateral consequences.
The growing recognition of the role of criminal defense counsel in mitigating collateral consequences carries interesting implications for the discussion of the role of civil counsel. If collateral consequences necessitate the assistance of counsel, 163 the underlying logic suggests a need for counsel in civil cases too. This is for two independent reasons.
First, if indirect consequences for civil interests trigger a need for counsel, events directly affecting those interests must trigger the same result. Categories of collateral consequences that have received particular attention include employment, 164 housing, 165 and immigra- 163. King, supra note 56, at 23 ("Counsel has an important but often overlooked role to play in making these hidden consequences known to the defendant charged with a lowlevel crime."); see also Natapoff, supra note 155, at 128 ("For this adversarial theory to function there are two requirements: first, counsel must be appointed, and second, counsel must test the government's case.").
See generally Bruce Western et al., The Labor Market Consequences of Incarceration, 47 CRIME & DELINQUENCY 410 (2001) (discussing the effects of incarceration on employment opportunities post-release).
165. See Pinard, supra note 154, at 1214 (noting that collateral consequences can include ineligibility for "government-assisted housing"). tion status. 166 If the employment consequences of criminal convictions deserve weight, employment interests must be weighty themselves. Why should the employment implications of a criminal conviction necessitate criminal defense counsel, who could protect these interests indirectly, but not civil counsel, who could pursue them directly? 167 Second, as an empirical matter, criminal convictions are not the only court decisions that routinely and predictably result in negative consequences: civil judgments bring their own automatic consequences for participation in civil society. Take the example of housing. 168 A judgment of possession can disqualify a tenant from future housing subsidies. 169 It can also mark the individual as undesirable on a nationwide, privately-controlled "blacklist" 170 that property owners use to screen potential renters. 171 Like the consequences of criminal convictions, the collateral consequences of an eviction systematically block access to future shelter.
Sweeping still more broadly, any civil judgment will damage the defendant's credit, 172 180 A low credit score can also threaten family ties and mating opportunities. 181 Financial credentials influence custody determinations and the right to parent one's children. 182 In the criminal context, Wayne Logan has suggested that informal collateral consequences of convictions can have equal if not greater effects than consequences arising by formal operation of law. 183 He has highlighted informal effects of criminal convictions on housing, employment, and mental and physical health, and he has explained how not only the individual defendant but also third parties, including family members, suffer from collateral consequences.
184 Similar patterns can be seen in the civil context, where one loss can lead to another, sending a person into a downward spiral. 185 If the threat of negative collateral consequences mandates a need for legal representation and protection, numerous civil matters must also require it. 
Stigma
Though not a formal collateral consequence, 186 stigma is indeed a negative consequence of criminal conviction. 187 Beyond economic and social ostracism, stigma may be understood to include the shame and guilt of moral opprobrium. 188 The record of a criminal conviction has historically received recognition as a special marker of disgrace. 189 It is a particular badge of a person deemed to have transgressed the moral code of the community.
190
Yet stigma is not unique to criminal convictions. 191 Termination of parental rights or a denial of custody constitutes a determination that one is not a fit parent; many understand this as the ultimate judgment of moral failure. 192 A finding of civil liability for the inabil- 193 Not only does the finding damage one's credit and cut off avenues to the economy, but it also imposes a public condemnation of one's incapacity to meet one's responsibilities. 194 Is the stigma of a criminal conviction categorically more severe than the stigma of unemployment 195 or homelessness? 196 Empirical research has not reached this question. 197 The consequences of civil proceedings provide an important area for further study. In the meantime, a difference in the weight of the interests cannot be assumed.
III. IDENTITY OF ADVERSARY: THE STATE
While the private interests at stake cannot fully explain the divergent approaches to criminal and civil counsel, another argument can be made based on the identity of the criminal defendant's adversary: the State. 198 This Part of the Article lays out the view that the State is an adversary whose presence justifies appointment of counrience harsh judgment and the assumption that they are unfit mothers. 193. See Albiston & Sandefur, supra note 8, at 112-13 (describing that "[s]ocial stigma similarly attaches to the failure to pay debts"); Arya, supra note 179, at 176 (collecting literature on the correlation between "trustworthiness" and credit score); WU, INSURANCE, supra note 177, at 4 (describing how insurers "put forth a moral person hypothesis . . . they argue that a person who is reckless with credit may also be reckless with driving or irresponsible about maintaining a home") (internal punctuation omitted sel in criminal cases. Part III.A will explain how the disproportionate power of the State threatens to distort the adversarial process in the absence of a counterweight to even the playing field. Part III.B will consider whether the source of the imbalance is the mismatch between a lawyer and a pro se party but will conclude that such lawyerpro se mismatches systematically occur in cases between private parties as well. Part III.C will entertain the possibility that government power is uniquely dangerous. It will identify a narrative that depicts the State as a dangerous entity whose power must be checked and will suggest that the basic reason for the prioritization of criminal over civil counsel is a view of lawyers as professional shields against government intrusion. Parts IV and V will argue, however, that this perspective is mistaken, and will offer a more positive interpretation of the lawyer's role.
A. Imbalance of Adversaries
In a contest between the State and an unrepresented individual, the imbalance of power between the two parties appears stark.
199
Such a dynamic, if uncorrected, would threaten our notion of procedural fairness, as well as our faith in the accuracy and legitimacy of the substantive outcome. 200 Defense counsel must be installed, the argument goes, to even the playing field.
The State has far more power and expertise than the criminal defendant to investigate and present a case. 201 It has a police force to track down witnesses and physical evidence. Its investigators and forensic experts are trained in interviewing witnesses and analyzing evidence. The State has the power to compel witnesses to cooperate. Through the force of law, and with physical force, witnesses can be made to divulge information and potentially even provide false testimony to aid the State's position. 202 These resources and dynamics combine to support a prosecutor's efforts to assemble and present the strongest case for conviction. None of these advantages is available to a defendant. If he or she has been arrested, the physical restraint poses a direct impediment on the ability to investigate. Even if free, an ordinary individual has no army of foot soldiers to conduct research. One might not know what to do with such agents if they were available. The individual may not appreciate which facts will be considered most relevant to a judge, jury, or prosecutor and which would be better to omit. A layperson is unlikely to understand the rules of procedure and evidence, let alone how best to use them in mounting a defense. One might be unaware of legal rights one possesses or lack the experience and training needed to recognize a violation of them. Should one intuit that some aspect of the process is improper, one might lack the skill to articulate and challenge the impropriety.
This inequality between the parties is particularly troubling in an adversarial system of justice like that in the United States. 203 In an adversarial system, the development and presentation of the case is the responsibility of the parties. The parties conduct factual investigations and legal research, and they choose how to frame the case.
204
They make claims and articulate defenses that they select. They bear responsibility for procedural arguments and evidentiary objections. Throughout, they maintain primary responsibility for identification and articulation of the issues that the court will address.
The judge and jury, in contrast, take a neutral and relatively passive role. 205 The judge generally does not conduct fact-finding nor direct the investigations performed by the parties. The judge may limit the evidence to be admitted or the time devoted to particular matters, but this is in the spirit of serving as an umpire and maintaining rules of fair play, not guiding the substance of the case. The judge may request that the parties prepare briefs on questions that require further study, but even then the court relies on the parties to bring the material to the court's attention. Judges may conduct legal research beyond that which the parties provide, but courts generally rule on the arguments presented. If judges raise new issues sua sponte, they may be criticized for straying from their position of neutrality.
206
One of the basic rationales for an adversarial system of justice is that a contest between opposing parties, before an impartial tribunal, will allow an accurate picture of events to emerge. 207 Each side has the opportunity to test and poke holes in the theories of the other.
208
The combined effort should ferret out the truth and help the decisionmaker reach the right decision.
209
If the State can overwhelm the criminal defendant, however, the defendant might not succeed in producing an effective challenge to the State's perspective. The jury might hear one theory that is persuasive and another that is inarticulate. Without the benefit of fullydeveloped presentations on both sides, the fact-finder could reach the wrong conclusion.
210
The potential imbalance of adversaries is a key rationale for the appointment of counsel in criminal cases. Yet there are still two possible versions of this rationale. One version posits that the State is likely to enjoy representation by counsel, and therefore an even playing field requires counsel for the individual on the other side. Another version suggests that there is something unique about the State as a party such that, even beyond the mismatch between a lawyer and a pro se party, counsel for the State's adversaries serves a special role. The next two Subparts will address these issues in turn.
B. Pro Se v. Lawyer
The potential for pairing a represented party with an unrepresented party is significant in the criminal justice context. The prosecutor will be an attorney; the criminal defendant will usually be a layperson. The mismatch between a pro se party and a lawyer 206 . A growing body of literature argues that judges can and should take a more active role to protect the rights of unrepresented parties while maintaining neutrality. See Engler, supra note 2, at 46 n.110 (collecting literature supporting the active judicial role).
207. See United States v. Nobles, 422 U.S. 225, 230 (1975) . 208. See, e.g., FREEDMAN, supra note 115, at 4. 209. Some point out that rules of procedure and evidence block truth from reaching the forum. While rules based on individual rights and notions of fairness do regularly trump the need for truth, their presence does not necessarily disprove the role of truth as a motivating factor for the design of the system. As just one example, the privilege against selfincrimination may function to exclude a confession from court, but perhaps the underlying rationale, beyond a notion of due process, dignity, or the potential burden, is a concern about coerced confessions by innocent parties. See id. at 3-4 (describing truth as a basic value the adversary system is designed to serve but also identifying "higher values" that may occasionally supplant the search for truth).
210. The unjust outcome might merit special concern given the high value of the potential loss for the defendant. See supra Part II (analyzing the significance of the interests at stake).
threatens the functionality and legitimacy of the legal process and its results.
Nonetheless, it must be recognized that the routine, systemic pairing of pro se parties against lawyers is not a threat unique to criminal litigation between private parties and government actors. Broad categories of civil litigation suffer from the same dynamic. Consumers and debtors routinely appear pro se against represented adversaries. 211 Studies of housing court show that roughly ten percent of tenants are represented while roughly ninety percent of landlords are represented. 212 The vast majority of these cases involve direct and predictable mismatches. 213 Such mismatches exacerbate other asymmetries in the litigation process. As Marc Galanter has demonstrated, certain categories of private actors, because of their economic position and the subject matter of the lawsuits in which they are involved, are "repeat players" in the courts; repeat players enjoy a variety of advantages and are generally more likely to be represented by sophisticated counsel. 214 For example, large employers, product manufacturers, and insurance companies are repeat players. Such repeat players hire attorneys as general counsel or retain outside counsel on a continuing basis. 215 In contrast, most natural persons are not repeat players. or appear pro se, mostly as defendants. 216 Repeat players routinely fare better than "one-shotters" in courts. 217 One-shotters and repeat players intersect on a regular basis as part of daily life. For example, intersections occur between: tenants and landlords; employees and employers; and consumers and product manufacturers. Disputes between such parties arise in the ordinary course of dealing, and such disputes end up in court with some regularity. 218 As a result, the occurrence of an unrepresented one-shotter facing off against a represented repeat player is common.
219
The unrepresented individual facing a represented private party in a civil matter will be stuck in a layperson-versus-lawyer dynamic like that of an unrepresented criminal defendant facing a prosecutor. In the civil context, such dynamics systemically recreate the imbalance of adversaries that the appointment of counsel in the criminal context sought to avoid. If, in the interest of a functional, truthseeking, legitimate adversary system, legal representation for one party necessitates representation for the other, it is unclear why this logic should not apply in civil matters between private parties.
If the mismatch between represented parties and unrepresented parties is not unique to the criminal context, this leaves unanswered the question of what makes criminal defense counsel especially important. The next Subpart will explore the view that the State is a uniquely dangerous adversary whose power must be checked by counsel.
C. Danger of State Power
Scholars have asserted that the enormity and uniqueness of the power of the State distinguish criminal defense from all other spheres of practice. As William Simon has observed, even ethicists who question the ideal of lawyers as neutral, zealous partisans 217. See Galanter, supra note 114, at 360-61 (advantages for repeat players include specialized expertise, economies of scale, bargaining credibility, and ability to play for rules instead of individual results).
218. carve out an exception for criminal defense attorneys on the theory that the zeal of these lawyers carries a special purpose.
221
Part of the value placed on the role of counsel in criminal cases depends on the idea that government power is intrinsically dangerous and special steps must be taken to protect against the possibility of tyranny.
222 David Luban has summarized the reasoning as follows:
We want to handicap the state in its power even legitimately to punish us, for we believe as a matter of political theory and historical experience that if the state is not handicapped or restrained ex ante, our political and civil liberties are jeopardized. Power-holders are inevitably tempted to abuse the criminal justice system to persecute political opponents, and overzealous police will trample civil liberties in the name of crime prevention and order.
223
Theorists have argued that, even beyond the search for truth, the adversary system of justice serves to protect individual dignity.
224
Criminal defense counsel serves not simply to even the playing field to help the court reach the right substantive outcome but also to protect the integrity of the adversary system. 225 [Criminal] processes . . . are in themselves coercive, restricting, and demeaning. Power is always subject to abuse, sometimes subtle, other times, as in the criminal process, open and ugly. Precisely because of its potency in subjecting the individual to the coercive power of the state, the criminal process must, on this model, be subjected to controls and safeguards that prevent it from operating with maximal efficiency. According to this ideology, maximal efficiency means maximal tyranny. And, while no one would assert that minimal efficiency means minimal tyranny, the proponents of the Due Process Model would accept with considerable equanimity a substantial diminution in the efficiency with which the criminal process operates in the interest of preventing official oppression of the individual. Packer, supra note 115, at 16. 224. See, e.g., FREEDMAN, supra note 115, at 3-4 (describing human dignity as among the "higher values" to which even truth-seeking may be subordinated).
225. Id. at 24 ("[Z]ealous and effective advocacy is essential to the adversary system, . . . a precious safeguard that any one of us may have occasion to call upon if we should come to need our own champion against a hostile world."); Abbe Smith, Too Much Heart and Not Enough Heat: The Short Life and Fractured Ego of the Empathetic, Heroic Public Defender, 37 U.C. DAVIS L. REV. 1203, 1208-11 (2004) ("Defenders uphold the political philosophy underlying the American system of justice and safeguard the dignity of each member of society no matter how low he or she has fallen.").
fense counsel to challenge it, the State might imprison and kill citizens arbitrarily. 226 The danger of allowing the State to go toe to toe with an unrepresented defendant is that the process would be subject to the government's abuse of power, and the people's rights before, during, and after would be trampled. 227 Particularly given that the State has the special power to exert legitimized force, defense counsel is needed to obstruct the application of that force. 228 Of course it must be recognized that the State's power as an adversary is not limited to criminal prosecution. Termination of parental rights, eviction from public housing, and restriction of social security income provide examples of proceedings that pit an unrepresented individual against the State. Criminal defense is not the only form of litigation through which people challenge the power of the State. Arguably, affirmative civil rights litigation presents more direct challenges to government power than does criminal defense. 229 In civil litigation regarding police brutality, substandard prison conditions, and many other constitutional and statutory claims, the State is a party, and the aim of counsel for the individual is indistinguishable from that of many criminal defense attorneys: to "police the police, to audit the government, [and] . . . fight for fairness." 230 The criminal case is not unique in presenting a scenario whereby a potentially vulnerable individual fights the State over deeply important interests and counsel for that individual serves to check the State's power.
Moreover, the depiction of the State as a massive behemoth is in some cases more mythical than real. Some government coffers are relatively strained. 231 In white collar criminal defense, the defendant, rather than the prosecutor, could have the larger arsenal at his or her disposal. 232 Securities litigation is just one field in which private actors' litigation budgets dwarf that of the government agency charged with enforcement. 233 While the cases of wealthy private defendants do not involve appointment of counsel, they nonetheless il-lustrate the point that imbalances of power do not categorically favor the State.
Relatedly, inequality between adversaries is not restricted to cases in which the State is one of the parties. As discussed above in Part III.B, in particular categories of litigation between private parties, one side is routinely pro se while the other is routinely represented by counsel, and these mismatches exacerbate other asymmetries in the litigation process. The prioritization of criminal over civil counsel rests on a perceived need to counterbalance State power, but, as the following Part will argue, government power is not the only form of power that must be restrained. Private actors wield substantial power over the lives of ordinary people, and civil lawyers play a vital role in checking the limits of that power as well.
IV. PRIVATE POWER
Individuals often experience stark imbalances of power in their interactions with private actors. Private actors control access to the resources essential for life 234 -such as food, shelter, and medicine 235 -and those essential for participation in democratic societyinformation, 236 communication, 237 and, increasingly, physical safety.
238
The private actors who control this access also exercise disproportionate power in the litigation process where that access can be contested. 239 Part IV.A will highlight the potential dangers of private power. Part IV.B will then suggest that, beyond its position as prosecutor, the State can and does serve a vital function as a regulator of private power. Part V will turn to the role of lawyers as professional enforcers of such regulation.
A. Danger of Private Power
A sharp difference in resources can occur between two private parties, and empirical evidence demonstrates that such inequality in fact routinely occurs in systematic and predictable ways. 240 In custody disputes between men and women, the former tend to be wealthier, and this influences the gathering of evidence and ultimate outcomes. 241 In employment disputes, where the discovery process can require scouring extensive records and conducting complex depositions, employers regularly outspend their adversaries, causing workers to settle for relatively small sums or not to raise claims in the first place.
242
To be sure, there are cases where private parties are evenly matched. The mismatch is not certain to occur in either the privateprivate or the private-government dynamic. But there are certain social relationships where the mismatch is more likely than not, and these relationships do occur with regularity and predictability in the private sector.
243
Private parties with power can also be arbitrary or abusive and can use their power to threaten or cajole.
244 A supervisor at work, with control over a subordinate's duties, hours, pay, and job security, can make the subordinate's "life a living hell."
245 Landlords, too, enjoy power over their tenants' lives, 246 and abuse of that power occurs. 246. See Kleysteuber, supra note 170, at 1349 (describing tenant blacklist abuse whereby tenant's future ability to rent is damaged permanently based on landlord's allegation alone). The potential for abuse is exemplified in the following threatening letter sent by a landlord to a tenant:
[W]e now subscribe to a service that records all filings on [eviction] actions. As this service is used by landlords, it will be impossible, in the future, to rent an apartment if you have been served a legal action. We are advising you of this, as the failure to pay your rent on time[] will result in your name being placed in the file, and you will be unable to secure any apartment in the future. As private entities increasingly take over common public functions, their power over ordinary people grows.
ing, landlords hold increased power over whom they rent to and under what circumstances. As a result of this power imbalance, many tenants are subjected to sexual harassment by housing providers and their agents.").
248. See Metzger, supra note 11, at 1371-73 (highlighting the "new reality of privatized government" and collecting related literature Given the scope of private control and potential for private abuses of power, it is unclear whether the presence of a government adversary should be the indicator of a need for counsel. For many people, the influence that private parties exert over their lives is as ubiquitous and significant as that exerted by the State. Relatedly, where there are imbalances between ordinary people and the private actors that control vital resources, the role of the State is not necessarily as the adversary of the people but may be as their protector. In these contexts, the lawyer might serve not to thwart the State but to assist it.
B. The State as Regulator of Private Power
If we tend to discount the danger of private power, it may be because we focus so intently on the State as the danger. The dangers of State power inform the very structure of the U.S. government's design. 256 Yet the State is not only a danger. In the natural world and the market, power inequalities exist between private parties, and one role of the State is to protect the less powerful. The design of our government also reflects this protective purpose.
257
A core function of government is to provide collectively that which individuals cannot obtain on their own. 258 This includes creating and enforcing rules of the road for interactions between private parties. While government agents must be checked to prevent abuse of power, they must also be strong enough to check private actors from abusing one another.
259
As legislator, adjudicator, and enforcer, the State can support and limit the conduct of private parties to equalize power imbalances that would exist in the natural world. 260 The State can prevent private parties from using their physical and economic power in ways that could lead to unjust harm or chaos. The State can also offer fora for the peaceful and just resolution of disputes. 261 256. See Griffiths, supra note 13, at 380-81. 257. See Fiss, supra note 149, at 788 ("The purpose of the state is not to supplant the market (as it would under a socialist theory), nor to perfect the market (as it would under a theory of market failure), but rather to supplement it.").
258. 261. The role of the State permeates all civil and criminal proceedings, from creating and maintaining the governing laws to adjudicating and enforcing them. In the criminal proceeding, the State serves as prosecutor and judge, but even in cases between two private parties, the State plays a role. As just one example, if a landlord brings a successful eviction proceeding against a tenant, a judge issues the judgment of possession, and it is the marshal or sheriff, not the landlord, who will forcibly remove the tenant if she attempts to remain on the premises after that judgment. Although the state action doctrine has sought to distinguish between levels of state involvement, scholars have demonstrated the Governmental actors routinely mediate power imbalances between private parties through the passage of legislation. The Fair Labor Standards Act prevents employers from pressuring employees to accept pay rates below a set minimum. 262 Consumer protection laws prevent sellers from engaging in fraud or deception. 263 Environmental statutes protect the public's supply of clean water by restricting the actions of private actors who would pollute it. 264 Housing statutes prevent landlords from arbitrarily ejecting tenants from their homes. 265 Indeed, legislation limits private actors' imposition of collateral consequences after criminal convictions 266 and civil judgments. 267 It affirmatively promotes access to employment and housing by prohibiting discrimination against protected classes 268 and against persons with criminal records 269 or eviction histories.
270
The State is more than a criminal prosecutor, and the justice system includes more than the criminal justice system. Lawyers have a role not only in checking State power, but also in helping people to obtain State support and helping to enforce the State's regulation of power inequalities between private parties. 
V. ROLE OF LAWYER
How well the State regulates power imbalances between private parties depends in part on the distribution of lawyers. 271 Many categories of civil laws are underenforced because of the unavailability of counsel to represent the individuals with claims. 272 At the same time, other categories are overenforced because, routinely, plaintiffs retain counsel while defendants cannot. 273 The imbalance in representation has the potential to stymie the protection of individual rights and also to thwart the rule of law. 274 Part V will explore the roles that counsel can serve to protect the rule of law and to promote their clients' equal participation in and access to the fruits of civil society.
A. Protector of Rule of Law and Check on Use of Force
The classic rationale for the appointment of criminal defense counsel is that her participation is essential to protect procedural and substantive legal rights against governmental overreach or abuse. 275 The U.S. Constitution supplies the criminal defendant with a handful of protections from the State, but she needs a lawyer to bring them to life. 276 She cannot invoke her rights without legal assistance. Lawyers serve to ensure that clients' rights are protected and the rule of law is maintained. 277 The violation of an individual's rights threatens the stability of democratic society more broadly. If the process is not maintained in one case, deterrence of bad conduct may be diminished. A lawyer not only protects the client from having improperly seized evidence used at trial but also protects the citizenry from a world in which improper seizures are commonplace. The recognized need for counsel reflects a suspicion that the State would abuse its power and violate the rights of the people if not for vigilant guardians to protect them. 278 The lawyer's obligation is to defend the integrity of the process. 279 By safeguarding the safeguards, the lawyer serves to ensure a society governed by the rule of law rather than the rule of might.
The lawyer also protects the client's substantive rights. She protects the otherwise vulnerable client from a harsh outcome. 280 She wards off the State's use of force, preventing, mitigating, or at least delaying it. 281 A major impetus for the structure of the adversarial trial, and the role of the criminal defense lawyer within it, is to create a barrier between the individual and the coercive force of the State. 282 The lawyer serves not only as the guarantor of fair play but, more fundamentally, as the buffer between the client and the State's acts of force. 283 If criminal defense lawyers safeguard rights and the rule of law, 284 lawyers in the civil context serve a comparable function. Lawyers representing civil defendants ensure that substantive and procedural laws are maintained and protect civil defendants against plaintiffs who would use the public courts to impose their will. For example, the tenant's attorney in an eviction case checks whether the basis for the proceeding is meritorious, as opposed to a careless error, an act of retaliation, or mere exertion of will. The lawyer defends by using the tools at his or her disposal to check the system.
In both criminal and civil contexts, if the civil plaintiff or criminal prosecutor short-circuits the process, the defense lawyer can challenge the violation of law. If police officers seize evidence without a warrant or exception, criminal defense counsel can move to have the evidence excluded. If a landlord ejects a tenant from a home without a judgment of possession, the tenant's lawyer can challenge this extralegal use of force.
Lawyers check not only physical but also economic power. Economic power plays a significant role in ordinary life, 285 and civil lawyers have an important role to play in protecting against its unbridled application. Numerous laws serve to check the abuse of economic power, 286 and such laws are not self-enforcing: they tend to be complex and require lawyers' assistance. 287 Lawyers can counterbalance inequalities of power between private actors. They can prevent private actors with greater economic power from abusing those with less. In so doing, they not only maintain the rule of law but also protect the dignity of the economically weaker members of society. 288 
B. Lawyering for Justice Beyond the Civil-Criminal Divide
The communities of persons unable to afford counsel in civil and criminal proceedings overlap substantially. Both are disproportionately poor people of color, and their criminal justice and civil justice needs are interrelated. 289 Lawyers have a role to play in supporting their clients' equal participation in, and access to the resources of, civil society. The prioritization of criminal over civil counsel exaggerates the divide between the functions these lawyers serve and neglects the significance of accessing economic and political resources for both client populations. Further, it falsely suggests that the most valuable work of a lawyer is to ward off the intrusion of regulation, rather than to support its robust and equal application. 290 In the criminal case, the best outcome from the perspective of the individual appears, at least at first blush, to be freedom from State interference. 291 In the civil case, sometimes the best outcome may be framed as freedom from State interference, but other times it can be access to basic economic necessities, freedom from discrimination, or the security of various other interests. In the criminal proceeding, the goal is to limit the State's use of force; in the civil proceeding, sometimes it may also be to limit such force, but other times it can be to utilize the power of the law to protect against other forms of extralegal force. When we assume that the outcomes at stake in the criminal proceeding are necessarily weightier, we suggest that what we most want from the State is to be left alone. The right to be left alone, this perspective tells us, is necessarily more valuable and worthy of protection than any other right. 292 The prioritization of the right to be left alone has limits. As scholars writing in the area of criminal justice have begun to highlight, formal procedural justice in the courtroom may not be what criminal defendants need most. Criminal defendants function in a broader social context. A fair and equal justice system requires not only representation in individual proceedings but also institutional work on social welfare policies. 293 The lawyer may be most effective when working in these other arenas. 294 The role of the lawyer, both criminal and civil, is not only to protect the individual from intrusions by the State but also to obtain State support. This can take the form of helping people stay out of the criminal justice system or advocating for them when they reenter civil society. It might mean pursuing housing subsidies, educational programs, or job training, while also lobbying for statutes to prohibit employers, landlords, and lenders from discriminating against persons with convictions. Just as traditional criminal defense lawyering seeks to equalize power, so do these kinds of activities: they seek to equalize economic access and participation in civic life.
In many cases, such lawyering is at least as important as representation in criminal proceedings. The availability of legal counsel to improve access to housing and employment could ultimately have a larger impact on criminal defendants, individually and in the aggregate-including both actual defendants and potential defendantsthan counsel in criminal proceedings. Scholars have posited that affirmative legal services might more fundamentally change the struc-ture of society than defensive representation, 295 and today this may be increasingly the case.
296
C. Affirmative Lawyering
Advocates of a right to civil counsel have achieved important victories in areas of defensive lawyering, but increasing the availability of affirmative lawyering ought also to be a priority. Checking economic abuse often involves affirmative litigation. 297 In the void left by the Supreme Court, a healthy number of state and local governments have stepped in to provide counsel in civil proceedings, 298 but most have focused on counsel for civil defendants. This focus recognizes that the State ought not to drag people into court without providing guidance in the process. Yet the emphasis on defensive lawyering discounts the importance of lawyers' role in affirmatively enforcing limits on the abuse of power. The appointment of counsel to represent civil defendants will not be sufficient to check the power of private actors. Beyond reactive lawyering, counsel must protect people through proactive efforts.
Admittedly, defining the limit for appointment of counsel might be more complex if the right extended beyond named defendants to plaintiffs and potential plaintiffs, but at least one initial step is available. A modest method of increasing the availability of counsel in affirmative litigation would be to shore up already-existing legislation that, in certain categories of cases, approves payment of prevailing plaintiffs' attorneys, using funds from losing defendants. In contrast to the general rule that each party pays the costs of hiring civil counsel, 299 Congress has passed more than 150 laws authorizing the shifting of fee payments from defendants to prevailing plaintiffs in a defined category of cases-including unpaid wages, housing discrimination, consumers' rights, and environmental protections, among 296. See supra notes 152-62, 184-85 and accompanying text (highlighting the increasing importance of collateral consequences); see also supra notes 248-55 (highlighting increasing private control over delivery of previously public services).
297. See Blasi, supra note 295 (framing access to justice to include affirmative litigation and non-litigation activities). Affirmative representation might do more than defensive representation to shift, or at least check the abuse of, power. See Lefcourt, supra note 295.
298. See supra note 13. others. 300 These statutes support the work of counsel who represent persons unable to pay the lawyers themselves. Fee-shifting statutes remain technically in force today, but the Supreme Court has sharply narrowed their effects, by approving tactics that avoid defendants' obligation to cover the costs of plaintiffs' counsel. 301 Relatively straightforward legislation could counteract the Court's decisions and strengthen the existing mechanisms for payment of plaintiffs' counsel. 302 Although enhanced fee-shifting legislation is not a complete solution to expanding the availability of counsel, this approach offers important advantages. First, given that it would build on existing legislation, it does not require further debates on the substance of the legislation: it would simply improve the payment provisions in the areas already recognized for their public importance. 303 Second, this approach draws on market mechanisms and does not require any additional government expenditures. This may be crucial in a time of budget cuts. Finally, the number of relevant statutes means that strengthening these seemingly minor provisions could provide counsel for quite a large number of people.
This approach to the unavailability of counsel has received less attention from advocates of a right to civil counsel, who have focused largely on State-funded solutions. In addition to directly funding representation, however, the State can also serve the function of enacting legislation that supplements the market. While the direct funding model may work well for defensive lawyering, the supplemental approach may be more effective for affirmative work. As discussed above, providing counsel for affirmative matters is particularly important in combatting abuses of private power. As scholars and policymakers continue to debate if and when civil counsel should be ap-
